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1. Introduction

These comments are submitted on behalf of the Green Connection® in response to an
invitation by the Chairperson of the Portfolio Committee on Mineral and Petroleum
Resources for the submission of written comments on the draft South African National

Petroleum Company Bill [B2-2026] (‘2026 SANPC Bill' or 'the Bill').

The Green Connection is an organisation that focusses on environmental justice, and its work
includes supporting small-scale fishers and fishing-dependent communities that experienced
discrimination and dispossession during the Apartheid-Era. These historically disadvantaged
and vulnerable fishers and communities are at risk of disproportionately bearing the negative
impacts of the petroleum activities that the South African National Petroleum Company (‘the
SANPC’ or ‘the Company’) is intended to champion and facilitate. Such risks include major oil
spills from offshore oil and gas drilling that would have potentially catastrophic impacts on

marine ecosystems and livelihoods. Additionally, and given South Africa’s history of State

1The Green Connection is a registered non-governmental organisation that believes economic growth and
development, improvement of socio-economic status and conservation of natural resources can only take
place within a commonly understood framework of sustainable development. It aims to provide practical
support to both the government and non-governmental/civil society sectors, which are an integral part of
sustainable development. The Green Connection is an environmental and social justice civil society
organisation that promotes sustainable livelihoods and the achievement of environmental rights.
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Capture and the damage this has done to South Africa’s economy, the Green Connection is
also concerned that the creation of a single national oil company increases the risk of
corruption and looting. The Green Connection makes these comments in the public interest
and the interest of protecting the environment (for the benefit of current and future

generations that could be affected).

These comments are structured as follows. Part A sets out the Green Connection's main
thematic issues of concern with the Bill. Part B sets out additional comments on specific

clauses and procedural issues. Recommendations are set out at the end of each section.

The Green Connection reserves the right to supplement these comments, and requests the

opportunity to make oral submissions to the Committee when public hearings are held.

2. Executive Summary

The 2026 SANPC Bill establishes what is known in energy governance literature as a vertically
integrated national oil company: a single state-owned entity mandated to operate across the
full petroleum value chain — upstream exploration and production,? midstream storage,
transmission and infrastructure, including LNG regasification,® and downstream refining,
trading and distribution* — within and outside the Republic,® consolidating the assets of iGas,

PetroSA and the SFF,° as the 'State's petroleum champion'.”

The Green Connection's principal concerns, set out in Part A, are the following:

- First, the 2026 SANPC Bill establishes a statutory champion of fossil fuel expansion in

the midst of a climate crisis. It contains no reference whatsoever to climate change; it

has not been harmonised with the Climate Change Act,? in conflict with section 7(1) of

2 Sections 9(a), (b), (e) and (k).
3 Sections 9(d) and (1).

4 Sections 9(m) and (n).

5 Section 10.

6 Section 12.

7 Section 7(a).

822 of 2024.
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that Act; it is inconsistent with the State's obligations under section 24 of the
Constitution and undermines, and may be irreconcilable with, South Africa's Nationally
Determined Contribution (NDC) under the Paris Agreement; and it exposes the fiscus to

carbon lock-in and stranded asset risk.

- Second, the restructuring by which the Company is to be established risks the orphaning
of environmental liabilities: the severing of PetroSA's decommissioning and
rehabilitation obligations from the assets and revenue streams that exist to fund them.
The 2026 SANPC Bill is internally contradictory on whether liabilities transfer at all
(section 12(1) versus section 30(2)), and makes no provision for the funding of these
obligations. PetroSA has itself recently reported to this Committee that its
decommissioning liability now stands at approximately R10 billion, against a provision
of some R3 billion, and that the calculation is still under review by an external

consultant.

- Third, the 2026 SANPC Bill concentrates the benefits of the nation's petroleum
resources — including the State's 20% carried interest — in the Company itself, to fund
its own operations — including further fossil fuel expansion — without passing through

the National Revenue Fund or being subjected to parliamentary appropriation.

- Fourth, relative to the 2023 draft, the 2026 SANPC Bill systematically removes
governance guardrails — Ministerial and Treasury controls over subsidiaries, foreign
investments, funding sources and executive appointments — contrary to the lessons of

state capture.

For these reasons, the Green Connection submits that the 2026 SANPC Bill is ill-advised and
unnecessary, and should be withdrawn. If Parliament nonetheless proceeds, the Green
Connection submits that the amendments recommended in these comments are, at

minimum, required.
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PART A: MAIN THEMATIC ISSUES OF CONCERN
3. A Statutory Fossil Fuel Champion in Conflict with the Climate Crisis and the State's
Climate Change Obligations

In its brief comments on the 2023 draft of this Bill (2023 Bill) submitted to the then
Department of Mineral Resources and Energy on 13 December 2023 (attached hereto marked
‘Appendix I'), the Green Connection recorded its concern that the SANPC Bill is intended to
further implement a policy of accelerated fossil fuel exploration and production, to drive the
development of the fossil fuel sector across the upstream, midstream and downstream value
chain, and to facilitate the creation of a liquefied natural gas (LNG) market that does not
currently exist in South Africa — notwithstanding the climate crisis, the urgent need for
immediate, rapid and large-scale reductions in greenhouse gas (GHG) emissions, and South
Africa's international climate change commitments. Those comments drew on the Green
Connection's earlier submissions on the Upstream Petroleum Resources Development Bill,
which detailed the findings of the IPCC's Sixth Assessment Report, the Glasgow Climate Pact,
and the International Energy Agency's Net Zero by 2050 roadmap (which concluded that no
investment in new fossil fuel supply is needed on its net zero pathway) (see Annexure A to

Appendix I).

None of these concerns have been addressed in the 2026 SANPC Bill. While the Preamble
affirms the State's obligation to protect the environment for the benefit of present and future
generations and to ensure sustainable development of petroleum resources, the 2026 SANPC
Bill — like its predecessor — contains no reference whatsoever to climate change. Since
December 2023, the legal landscape has changed materially, and in ways that strengthen

these concerns:

- First, the Upstream Petroleum Resources Development Act® (UPRDA) has been enacted
(assented to in October 2024), although it has not yet been brought into operation. The

UPRDA - to which this Bill is tethered, most notably through the carried interest

923 of 2024.
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mechanism in section 34 (discussed below) — itself contains no climate change

provisions, a defect on which the Green Connection has previously commented.

- Second, the Climate Change Act has been enacted and came into operation (in material
part) on 17 March 2025.1° Section 7(1) of the Climate Change Act imposes a binding
statutory obligation on every organ of state — including the Department and the

Minister in initiating and promoting legislation such as this Bill —in the following terms:

(1) Every organ of state that exercises a power or performs a function that is affected
by climate change, or is entrusted with powers and duties aimed at the
achievement, promotion and protection of a sustainable environment, must
review and if necessary revise, amend, coordinate and harmonise their policies,
laws, measures, programmes and decisions in order to:

(a) ensure that the risks of climate change impacts and associated
vulnerabilities are taken into consideration; and

(b)  give effect to the principles and objects set out in this Act.

The 2026 SANPC Bill has manifestly not been 'harmonised' with the Climate Change Act:
the Bill makes no reference to the Climate Change Act, to the national GHG emissions
trajectory, to the sectoral emissions targets!! and carbon budget!? architecture
established under that Act, or to the just transition which that Act is designed to enable.
It is submitted that a Bill that establishes a state-owned petroleum champion and
facilitator of petroleum infrastructure — with statutory functions spanning upstream

exploration and production, LNG regasification and refined-product infrastructure —

10 proclamation 251, Government Gazette 52319 of 17 March 2025.

11 Sectoral Emissions Targets (SETs) are defined in the Climate Change Act as meaning ‘quantitative or
qualitative goals informed by sectoral policies and measures that may lead to greenhouse gas emission
reductions, for the sector or sub-sector, over a defined time period as determined in terms of section 25’.
Section 25 requires the Minister responsible for environmental affairs to determine and prescribe SETs for
specified sectors of the economy (in consultation with the Minister responsible for the relevant sector).
Section 25 has been brought into effect, save for section 25(4) in respect of which the date of commencement
is still to be proclaimed.

12 ‘Carbon budget’ is defined in the Climate Change Act as meaning ‘an assigned amount of greenhouse gas
emissions allocated to a person in terms of section 27 for direct emissions arising from the operations of that
person over a defined time period’. Section 27 is still to be proclaimed.
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without any climate qualification is not only unaligned with section 7(1), but is in conflict

with it.

Third, South Africa's international climate change commitments have been restated and
extended. In October 2025, South Africa submitted its Second Nationally Determined
Contribution (NDC) under the Paris Agreement, committing to reduce annual GHG
emissions to a range of 320—380 Mt CO;-eq by 2035, on a pathway consistent with a
just transition to net zero CO, emissions by 2050.!*> The Second NDC follows the
outcome of the first Global Stocktake,'* in which the Parties to the Paris Agreement —
including South Africa —were called upon to contribute to global efforts of, among other
things, 'transitioning away from fossil fuels in energy systems' in this critical decade. The
establishment by statute of a new state-owned company whose express purpose is to
expand fossil fuel exploration, production, infrastructure and markets may be

irreconcilable with that trajectory.

The Green Connection accordingly submits that the 2026 SANPC Bill, in its current form:

(a)

is inconsistent with the State's obligations under section 24 of the Constitution to
protect the environment, for the benefit of present and future generations, through
reasonable legislative and other measures that secure ecologically sustainable
development and use of natural resources while promoting justifiable economic and

social development;

13 A Nationally Determined Contribution (NDC) is a country’s climate-action plan under the Paris Agreement,
setting out its commitments to reduce greenhouse-gas emissions, adapt to climate impacts, and specify
support needs or contributions. South Africa first submitted its initial NDC in 2015, which became its first
official NDC in 2016, and updated it on 27 September 2021 with a 2025-2030 emissions-target range of 350—
420 Mt CO,-eq. South Africa submitted its final Second NDC to the UNFCCC on 24 October 2025, retaining the
350-420 Mt CO2-eq range for 2026—-2030 and introducing a tighter 2031-2035 target range of 320-380 Mt
CO2-eq, reflecting a gradual strengthening of South Africa's mitigation commitments. See South Africa's
Second Nationally Determined Contribution under the Paris Agreement (October 2025), available at:
https://unfccc.int/sites/default/files/2025-

10/South%20Africa's%20second%20Nationally%20Determined%20Contribution 2025.pdf (accessed 9 July

2026).

14 Decision 1/CMA.5, COP28, December 2023.


https://unfccc.int/sites/default/files/2025-10/South%20Africa's%20second%20Nationally%20Determined%20Contribution_2025.pdf
https://unfccc.int/sites/default/files/2025-10/South%20Africa's%20second%20Nationally%20Determined%20Contribution_2025.pdf
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(b) has not been reviewed, revised and harmonised with the Climate Change Act as section
7(1) of that Act requires; and

()  undermines South Africa's NDC and its commitments under the Paris Agreement — any
expansion of oil and gas production and infrastructure consumes part of the finite
emissions headroom available within the NDC target range, and correspondingly
increases the emission reductions that must be achieved from other sectors. The Bill
also exposes the fiscus to carbon lock-in and stranded asset risk: new oil, gas and LNG
infrastructure typically requires decades of operation to recover its capital cost, which
may be irreconcilable with a 2035 NDC target range of 320-380 Mt CO;-eq and a 2050

net zero commitment. That risk will ultimately be borne by the public.

Liquefied Natural Gas (section 9(l))

Section 9(l) of the 2026 SANPC Bill provides that the functions of the Company are (among
other things) to:

(n be a developer, operator and owner of major petroleum infrastructure across the
oil and gas value chain for market entry and transmission and to pursue Liquefied
Natural Gas (LNG) regasification, gas transmission through various forms of legally
and commercially acceptable practices.
The Green Connection is gravely concerned that section 9(l) writes the pursuit of LNG
regasification and gas transmission directly into the statutory mandate of the Company. This

entrenches, at the level of primary legislation, a policy commitment to establishing an LNG

market that does not currently exist in South Africa.

Statutorily entrenching the pursuit of LNG raises at least two legal concerns:

- First, it is in tension with the harmonisation obligation in section 7(1) of the Climate

Change Act discussed above: no assessment of the GHG, methane leakage®® or lock-in

implications of an LNG programme accompanies the Bill.

15 The United Nation’s IPCC AR6 WG1 report indicates that fossil methane has 82.5 times the global warming
potential of COzover a 20 year period, and 29.8 times the global warming potential over 100 years (Ch. 7,
p1017).
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- Second, while Parliament enjoys wide legislative competence, legislation entrenching
expanded fossil fuel infrastructure without any consideration of climate change invites
scrutiny under section 24 of the Constitution read with the rationality requirement: the
means chosen must be rationally related to a legitimate government purpose, assessed

in the light of the State's own climate legislation and international commitments.

Renewable energy: an object without a function

The objects of the Company in section 7(a) of the 2026 SANPC Bill include '(vi) undertaking
renewable energy projects in terms of the country's decarbonisation agenda'. That object,
however, sits awkwardly under the introductory words of section 7(a), which refer specifically

to petroleum infrastructure.

It is also an object without content: the functions of the Company in section 9 make no
reference whatsoever to renewable energy, while the Company's powers outside the

Republic in section 10 are confined to 'the petroleum value chain'.

The renewable energy object in section 7(a)(vi) is, as the Bill stands, mere lip service: an object

with no corresponding function or power.

Also, a petroleum-sector statute instructing a vertically integrated national oil company to
'undertake renewable energy projects' risks institutional duplication and unclear
accountability between two Ministries (the Department of Mineral and Petroleum Resources
and the Department of Electricity and Energy) with distinct mandates.'® This drafting

incoherence should be resolved.

'Security of energy supply' properly understood

The 2026 SANPC Bill invokes 'security of energy supply' throughout!’ as if it is self-evidently

16 The Bill is sponsored by, and confers functions on an entity reporting to, the Minister of Mineral and
Petroleum Resources; renewable energy policy and regulation, by contrast, fall within the National Energy Act
34 of 2008 — from which this Bill's own definition of 'renewable energy' is drawn — and sit administratively
with the Ministry of Electricity and Energy.

17 sections 7(c), 9(n) and 9(o0), and 10.
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synonymous with expanded petroleum supply.

The Green Connection submits that it is not. Energy security is not an end divorced from the
people it is meant to serve: it is inseparable from affordability, ecological sustainability,
democratic accountability and the just transition away from fossil fuel dependency to which
South Africa's own statutory and international framework is committed. An energy security
concept that locks the country into volatile, import-exposed and capital-intensive fossil fuel
and LNG infrastructure — at the expense of least-cost, domestically abundant renewable
alternatives — undermines rather than secures the energy future of ordinary South Africans.
Nor does domestic petroleum production insulate consumers from the volatility of global
energy markets. Qil and gas trade internationally at prices set by global supply and demand:
domestic producers sell at (or close to) export-parity prices, and domestic buyers pay at (or
close to) import-parity prices, both of which move with international benchmarks. Domestic
production may alter who captures the resource rent, but it does not shield South African
households and businesses from global price shocks. Renewable electricity, by contrast, is
generated from domestic sunlight and wind at costs that are, once installed, largely

independent of global fuel markets.

Recommendations: The Green Connection recommends that:
(@) The 2026 SANPC Bill should not be proceeded with in its
current form.
(b) If Parliament nonetheless proceeds with the 2026 SANPC Bill,
it must at minimum be harmonised with the Climate Change

Act, including by:

(i) inserting into the Preamble an acknowledgement of
the climate crisis and of the State's domestic and
international climate change obligations;

(ii)  inserting an overarching clause requiring the Company
to exercise all of its functions in a manner consistent

with the Climate Change Act, South Africa's NDC, the
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national GHG emissions trajectory, and any applicable

sectoral emissions targets and carbon budgets; and
(iii) rebalancing the objects and functions of the Company

towards the just transition and renewable energy.

(c) Section 9(I) be deleted; in the alternative, the pursuit of LNG
regasification and gas transmission infrastructure be made
expressly subject to demonstrated consistency with the
Climate Change Act, South Africa's NDC and any applicable
sectoral emissions targets and carbon budgets, and to an
independent, published needs and least-cost assessment.

(d) The reference to renewable energy in section 7(a)(vi) be
deleted.

(e) The 2026 SANPC Bill define or qualify 'security of energy
supply' by express reference to affordability, ecological

sustainability and the just transition.

4. The Orphaning of Environmental Liabilities

Section 12(1) of the 2026 SANPC Bill provides as follows:

'(a) The assets and rights issued or held or deemed to have been issued or held by iGas,
PetroSA and SFF must be consolidated and transferred to the Company.

(b) The assets and rights issued or held or deemed to have been issued or held by iGas, PetroSA
and SFF as a result of a joint venture with any other organ of state in terms of any legislation
may, with the written concurrence of the Minister responsible for the organ of state
concerned, be consolidated and transferred to the Company.'

This stands in contrast with the equivalent section of the 2023 Bill which provided that ‘all
assets and rights held or deemed to have been issued or held by iGas, PetroSA and SFF (or as
a result of joint ventures in terms of any legislation) may, with the written concurrence of the
relevant Minister responsible for the Organ of State or as agreed by the parties, be

consolidated and transferred to the Company’.
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As was the case with the 2023 version of the Bill, this section is silent on the liabilities of iGas,
PetroSA and SFF. It sits in tension with the transitional provision in section 30(2), which
provides that 'all assets, rights, liabilities and obligations which, on the date this Act takes

effect, vest in the entities referred to in subsection (1), pass to the Company'.

This contradiction is of particular concern given the scale of PetroSA's decommissioning and
rehabilitation liability. In its 2024/25 financial statements presented to this Committee on 2
December 2025,8 PetroSA reported that its decommissioning liability stood at approximately
R9.8 billion at company level and R10.06 billion at group level as at 31 March 2025, against a
provision of approximately R3 billion — a shortfall of approximately R7 billion. According to
PetroSA, the calculation is being reviewed by an external consultant appointed for that

purpose.

The internal contradiction identified above therefore has real consequences:

- First, if section 12(1) transfers assets and rights but not liabilities, the rehabilitation
obligation will be stranded in a residual entity stripped of the very assets and revenue
streams needed to fund it. That outcome would defeat the polluter pays principle and
would externalise the environmental costs of decades of state petroleum operations
onto the public and the fiscus.

- Second, and conversely, if the transitional provision in section 30(2) prevails and all
liabilities pass to the Company, the transfer of liabilities could negatively impact on the
SANPC Bill’s object to ensure that the Company is financially sustainable and able to

carry out its business, operations and activities in a sustainable manner.??

In April 2024, the Department released a Ministerial Statement?® announcing the

18 PMG Meeting Report, CEF Group 2024/25 Annual Report Mineral and Petroleum Resources 02 December
2025, available online at: https://pmg.org.za/committee-meeting/42180/

19 Section 7(b).

20 Available online at:

https://www.dmpr.gov.za/Portals/0/Energy Website/files/media/pr/2024/MediaStatement-Appointment-of-
SANPC-Directors.pdf (accessed 9 July 2026).



https://pmg.org.za/committee-meeting/42180/
https://www.dmpr.gov.za/Portals/0/Energy_Website/files/media/pr/2024/MediaStatement-Appointment-of-SANPC-Directors.pdf
https://www.dmpr.gov.za/Portals/0/Energy_Website/files/media/pr/2024/MediaStatement-Appointment-of-SANPC-Directors.pdf
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appointment of the SANPC Board of Directors, and the intention to incorporate the Company
as a subsidiary of the CEF Group of companies until the SANPC Bill is promulgated into law.
The statement indicates that only iGas and SFF are financially viable to be merged into the
new entity, while acknowledging that the only PetroSA division that is financially viable to be
merged into the Company is Trading Supply and Logistics. To kickstart the operations of the
new entity, a proposed ‘lease and assign model’ was proposed to ‘strategically select what is
leased and assigned to the SANPC by ring-fencing or isolating Petrosa’s legacy assets such as

decommissioning liability and current operating challenges of the Gas to Liquid Refinery’.?!

As mentioned above, this approach risks the orphaning of environmental liabilities — the
severing of decommissioning and rehabilitation obligations from the assets, revenue streams
and institutional capacity that exist to fund and perform them. Given that orphaned liabilities
do not disappear, they could ultimately default to the fiscus. This means that the shortfall
could migrate from the balance sheet of PetroSA to the general taxpayer, inconsistent with

the polluter pays principle in section 2(4)(p) of NEMA.

South Africa’s own parliamentary record bears this out. Following an oversight visit in
September 2018, this Committee’s predecessor made the observation that the Mintails
mining group had entered liquidation with an environmental liability quantified at
approximately R486 million while only R25.6 million was provided for in its rehabilitation fund
(a shortfall of about R460 million). The Committee concluded that ‘[t]he state will inherit these

liabilities if the mines are finally liquidated’ .??

PetroSA's own legacy of mismanagement is explained in more detail in the Green

Connection's 2023 comments (see Appendix ). PetroSA's condition, as at the date of these

21 |bid.

22 Report of the Portfolio Committee on Mineral Resources on its oversight visit to North West and Gauteng on
13-14 September 2018 (Announcements, Tablings and Committee Reports, 7 November 2018), paras 5.2 and 6,
available at: https://pmg.org.za/tabled-committee-report/3620/ (accessed 9 July 2026). While Mintails was a
private mining group rather than a state-owned entity, the structural point is the same: where rehabilitation
liabilities are severed from the assets and revenues that should fund them, the shortfall defaults to the State.



https://pmg.org.za/tabled-committee-report/3620/
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comments, gives further cause for concern. In the 2024/25 results presented to this

Committee on 2 December 2025,23 PetroSA also reported that:

(a) itisin an unresolved payment dispute with the South African Revenue Service, which

had shortly beforehand visited PetroSA's offices and indicated an intention to attach

assets; and

(b) aninternal audit is underway in relation to a diesel-supply transaction with Naco Qil, in

respect of which PetroSA and Naco have competing claims and the underlying

transaction has been flagged as potentially irregular. The Auditor-General issued an

unqualified audit opinion with material uncertainty regarding PetroSA's going concern.

In the event that the 2026 SANPC Bill is enacted without PetroSA’s environmental liabilities

being transferred to the Company, Parliament would be authorising by statute the very

orphaning of environmental liabilities that the legislature and regulators have spent two

decades attempting to prevent in the private sector through mandatory financial

provisioning.

Recommendations:

The Green Connection recommends that:

(a)

(b)

(c)

The contradiction between section 12(1) and section 30(2) be
resolved expressly on the face of the 2026 SANPC Bill.

Decommissioning and  environmental rehabilitation
obligations follow the assets and operations to which they
relate, in accordance with the polluter pays principle.

The 2026 SANPC Bill require mandatory, ring-fenced and
independently audited financial provision for
decommissioning and rehabilitation — consistent with the

approach to financial provisioning under NEMA and its

23 PMG Meeting Report, CEF Group 2024/25 Annual Report Mineral and Petroleum Resources 02 December
2025, available online at: https://pmg.org.za/committee-meeting/42180/
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regulations?* — whether those obligations remain with a
residual entity or pass to the Company.

(d) Before any transfer takes effect, a full schedule of the assets,
rights and liabilities (including contingent environmental
liabilities) of iGas, PetroSA and the SFF — together with
independent asset valuations, due diligence findings and an
assessment of the fiscal risks to the State — be tabled in
Parliament and made public.

(e) Given that PetroSA's decommissioning and rehabilitation
liability is on its own account still being recalculated by an
external consultant, no transfer of PetroSA's assets under
section 12(1), and no coming into operation of section 30(2)
in respect of PetroSA, should take effect until the final revised
liability calculation has been tabled before this Committee
and made public, together with a fully funded proposal for

meeting it.

5. The State’s 20% Carried Interest Accrues to the Company

Section 25(1) of the 2026 SANPC Bill provides that the funds of the Company include '(d)
money that accrues to the Company through a carried interest® in petroleum rights as
provided for in section 34 of the Upstream Petroleum Resources Development Act'.?® Section

34 of the UPRDA provides as follows:

24 Section 24P of NEMA read with the Financial Provisioning Regulations, 2015 (GN R1147 in Government
Gazette 39425 of 20 November 2015), as amended.

25 The term “carried interest” is defined in the UPRDA as meaning ‘State participation through an interest in a
petroleum right as contemplated in section 34, which interest vests exclusively for the benefit of the State and
the costs of which are borne by the carrying holder of a petroleum right’. The term “carrying holder” is defined
as meaning ‘any other holder of an undivided participation interest in a petroleum right, except black persons
as defined in this Act’.

%6 The corresponding provision in the 2023 Bill referred to ‘any money provided for under the Upstream
Petroleum Resources Development Act’.
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State participation in petroleum rights

(1) The State Petroleum Company is designated as a state-owned entity responsible for
managing State participation in exploration and production activities through a carried
interest in petroleum rights as contemplated in subsections (2) and (3).

(2) The State has a right to a 20 per cent carried interest in petroleum rights, including in
both the exploration and production phase.

(3) The carrying holder or holders are entitled to recover 50 and 100 per cent of the State's
proportionate share of exploration and production costs, respectively.

(4) The State's proportionate share of exploration and production costs must, subject to
subsection (3), be recoverable from its proportionate share of production or revenue.

(5) The State may elect to take its proportionate share of petroleum production in kind or in
cash.

(6) A percentage of the State's annual share of production or revenue, as the case may be,
for repayment of its proportionate share of exploration and production development and
production costs is as prescribed.

(7)  Cost recovery rules that govern the recovery of exploration and production costs as
contemplated in subsection (3) are as prescribed, and to the extent necessary, further
amplified in the terms and conditions of the petroleum right.

(8) The State Petroleum Company must enter into a joint operating agreement with the
holder or become a party to an existing joint operating agreement and appoint a
minimum of two or more representatives to the joint operating committee of the
exploration or production operation to represent the State.

(9) The State Petroleum Company is entitled to full participation, including corresponding
percentage of voting rights as determined in the joint operating agreement’

Section 25(2) of the 2026 SANPC Bill stipulates that the Company 'must utilise its funds to pay
the expenses incurred in the performance of its functions under this Act'. On the face of it, this
means that monies that may accrue through the State's 20% carried interest in petroleum
rights — the nation's share of the profits from any future commercial production of oil and gas
— will be consumed by the Company in performing its own functions: holding exploration and
petroleum rights; managing and commercialising strategic stocks and storage; acquiring
equity interests in exploration and production ventures; pursuing upstream, midstream and
downstream joint ventures locally and internationally; and developing, operating and owning

petroleum, LNG and refined-product infrastructure.

The State's 20% carried interest would thus accrue to the Company and be consumed in

funding its own operations —including further fossil fuel expansion — without passing through
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the National Revenue Fund or being subjected to parliamentary appropriation.?’ This
structurally incentivises the Company to maximise extraction, and removes a nationally

significant revenue stream from ordinary fiscal oversight.

This concern is borne out by a comprehensive data-driven study of national oil companies,
which analysed 71 such companies across 61 countries: national oil companies produce the
majority of the world’s oil and gas and manage multi-billion dollar portfolios of public assets;
the fiscal health of many countries — and the governments’ ability to use oil revenues to
finance development — is heavily dependent on how well these national oil companies are
run, how much revenue they are required to transfer to the state, and the quality of the
spending; many carry large debts (as much as 20% of their countries’ GDP), with several
having required multi-billion-dollar government bailouts; and many exhibit weak, poor or
failing performance on public transparency and do not disclose the information needed for
effective public oversight of the revenues they collect and retain.?® The concentration of large,
weakly supervised revenue streams in a single state entity creates serious risks for public

finances and accountability. Section 25(1)(d) as drafted invites this risk.

Also, there are established models in which revenues from direct State participation in
petroleum are preserved for the nation rather than consumed by the entity that manages
these revenues. For example, in Norway the State’s Direct Financial Interest (SDFI) in
petroleum licenses is managed by a state-owned company, Petoro AS, which — according to
its own published corporate reports — does not retain those revenues: the entire net cash

flow from the SDFl is transferred in its entirety to the Government Pension Fund Global, while

27 Section 213(1) of the Constitution requires that all money received by the national government be paid into
the National Revenue Fund, except money reasonably excluded by an Act of Parliament. Section 25(1)(d) of
the 2026 SANPC Bill would operate as such an exclusion: Parliament should be conscious that it is being asked
to divert a nationally significant revenue stream away from the National Revenue Fund and the ordinary
appropriation process.

28 p Heller and D Mihalyi ‘Massive and Misunderstood: Data-Driven Insights into National Oil Companies’
(Natural Resource Governance Institute, April 2019), available at:
https://resourcegovernance.org/sites/default/files/documents/massive_and misunderstood data driven insi
ghts into national oil companies.pdf (accessed 9 July 2026). See also International Energy Agency ‘The Oil
and Gas Industry in Energy Transitions’ (2020) (national oil companies account for well over half of global oil
and gas production and an even larger share of reserves), available at: https://www.iea.org/reports/the-oil-
and-gas-industry-in-energy-transitions (accessed 9 July 2026).



https://resourcegovernance.org/sites/default/files/documents/massive_and_misunderstood_data_driven_insights_into_national_oil_companies.pdf
https://resourcegovernance.org/sites/default/files/documents/massive_and_misunderstood_data_driven_insights_into_national_oil_companies.pdf
https://www.iea.org/reports/the-oil-and-gas-industry-in-energy-transitions
https://www.iea.org/reports/the-oil-and-gas-industry-in-energy-transitions
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funds for operating Petoro AS are provided by the state.?®° This demonstrates that from a fiscal
design perspective, where a state participates in petroleum, the revenues from that
participation can flow to the nation — transparently and subject to budgetary oversight —
rather than to the national oil company itself. That is also the principle embodied in section
213(1) of the Constitution, and it is what the Preamble’s recognition of the need to optimise
the nation’s (rather than the Company’s) economic benefit would seem to envisage (see
further ‘Optimise’ versus ‘Maximise’ in Part B below). Section 25(1)(d) as drafted does the

opposite.

Recommendations: The Green Connection recommends that section 25(1)(d) of the
2026 SANPC Bill be amended so that revenues accruing from the
State's carried interest under section 34 of the UPRDA are paid into
the National Revenue Fund, or into a dedicated, transparent and
ring-fenced fund established by statute (with just transition,
decommissioning and rehabilitation objects), and do not accrue to
the Company's operating budget; the Company's operations
instead be funded by parliamentary appropriation, subject to
ordinary fiscal oversight, together with properly approved
commercial income; and full annual public reporting of all carried

interest receipts and their application be required.

6. The Systematic Removal of Governance Guardrails
Comparing the 2026 SANPC Bill to the 2023 draft reveals a consistent pattern: the removal of

oversight controls. In particular:

(a) the establishment of subsidiary companies no longer requires the approval of the
Minister acting with the concurrence of the Minister of Finance, nor is it conditional on

the subsidiary posing no financial or other risk to the Company;3

29 See Petoro AS’s published corporate reports: https://aarsrapport2025.petoro.no/wp-
content/uploads/PetoroAnnual _report 2025.pdf (accessed 9 July 2026).
30 section 11.



https://aarsrapport2025.petoro.no/wp-content/uploads/PetoroAnnual_report_2025.pdf
https://aarsrapport2025.petoro.no/wp-content/uploads/PetoroAnnual_report_2025.pdf
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(b) investments and joint partnerships outside the Republic no longer require the prior
approval or determination of the Minister; 3!

(c) the receipt of income 'derived from any other source' no longer requires Ministerial
approval;3?

(d) theappointment and removal of the CEO, and the removal of the CFO, no longer require
the concurrence of the Minister;3 and

(e) the CEO appoints executives and staff without the requirement of consultation with the

Board.3*

Cumulatively, these changes amount to a systematic loosening of oversight over the kind of
entity — a vertically integrated state-owned company commanding large revenue streams,
subsidiaries and international dealings — that the State Capture Commission and comparative

national oil company experience identify as highest-risk.

Subsidiary companies

Section 11 of the 2026 SANPC Bill empowers the Board, subject to the Public Finance
Management Act*> (PFMA), to establish subsidiary companies which may perform such
functions as the Board may delegate. The 2023 Bill's guardrails have been removed, including:
the requirement that delegated functions be subject to 'such conditions as the Board may
impose'; the requirement of Ministerial approval with the concurrence of the Minister of
Finance (section 11(1) of the 2023 Bill); the obligation on the Board to recommend the
formation of subsidiaries to the Minister (section 14(2)(d) of the 2023 Bill); and the condition
that a subsidiary be approved ‘only if the subsidiary company poses no financial or other risk

to the company'.

These guardrails are only partially covered in existing law. Section 54(2)(a) of the PFMA

requires the accounting authority of a public entity to inform the relevant treasury and to

31 Section 10.

32 Section 25(1)(c).

33 Sections 22 and 23.
34 Section 24.

351 of 1999.



Page |19

obtain the approval of its executive authority before establishing or participating in the
establishment of a company. However: (a) the PFMA contains no equivalent of the 'no
financial or other risk' condition; (b) it does not require the concurrence of the Minister of
Finance; and (c) the Companies Act®*® imposes no comparable ex ante control. The removal of
the express guardrails in the 2023 Bill is therefore a material weakening of oversight. Given
the role that opaque subsidiary and special-purpose structures played in state capture at

state-owned entities, these removals are significant.

Powers outside the Republic

Section 10 of the 2026 SANPC Bill provides that the Company may undertake various
investments and strategic joint partnerships to support national economic imperatives and
security of energy supply across the petroleum value chain outside the Republic, subject to
the PFMA. The corresponding provision of the 2023 Bill included a guardrail, providing that
the Company may only undertake such activities '(a) with the approval of the Minister
following a request made by the Company; or (b) pursuant to a determination made by the
Minister."®” Foreign petroleum ventures carry particular risk —PetroSA's own foreign forays

have cost hundreds of millions of rands.38

Income 'derived from any other source'

Under the 2023 Bill, the receipt of money from 'any other source' required the approval of

36 71 of 2008.

37 Section 10(2)(a) and (b) of the 2023 version of the Bill, read with section 10(1) thereof.

38 For example, in 2011 it was reported that [then] PetroSA Chairperson had said that PetroSA’s exploration
efforts in Egypt had failed to yield results. PetroSA was reported as having spent some $100 million on this
project - https://egyptoil-gas.com/news/petrosa-withdraws-from-the-egyptian-sector/. It was also reported by
CEF that a decision had been taken by PetroSA to write off a R260 million loan to PetroSA Gryphon Marin —an
offshore concession in Gabon with Forest Qil — due to recoverability being doubtful -
https://www.iol.co.za/business-report/companies/cef-turns-the-corner-on-cost-cuts-and-higher-crude-prices-
1148683. More recently, a PetroSA presentation to the Portfolio Committee on Mineral and Petroleum
Resources (2 December 2025) revealed that PetroSA recorded a non-cash impairment on its Ghana asset,
arising from reduced recoverable value relative to its carrying amount, partly due to high fixed costs associated
with a floating production, storage and offloading (FPSO) unit lease. While no publicly available source
provides a specific Rand value for this impairment, it formed part of PetroSA’s year-on-year cumulative losses,
contributing to the group’s position where liabilities (~R20 billion) exceeded its assets (~R13 billion) — see for
example https://www.greenbuildingafrica.co.za/petrosa-faces-collapse-as-sars-moves-to-recover-r4-5-billion-

debt/.



https://egyptoil-gas.com/news/petrosa-withdraws-from-the-egyptian-sector/
https://www.iol.co.za/business-report/companies/cef-turns-the-corner-on-cost-cuts-and-higher-crude-prices-1148683
https://www.iol.co.za/business-report/companies/cef-turns-the-corner-on-cost-cuts-and-higher-crude-prices-1148683
https://www.greenbuildingafrica.co.za/petrosa-faces-collapse-as-sars-moves-to-recover-r4-5-billion-debt/
https://www.greenbuildingafrica.co.za/petrosa-faces-collapse-as-sars-moves-to-recover-r4-5-billion-debt/
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the Minister; that control has been removed in section 25(1)(c) of the 2026 SANPC Bill. An
unbounded power to receive income 'derived from any other source', combined with the
exceptionally wide functions of the Company, weakens transparency and accountability over

the Company's funding base and opens the door to undisclosed funding relationships.

Parliamentary oversight

Beyond the restoration of the specific guardrails above, the 2026 SANPC Bill provides for no
parliamentary visibility of the Company's strategic direction beyond the tabling of an annual
report (section 27). For an entity of this significance — commanding national assets, the State's
carried interest, and potentially material fiscal exposure — Parliament should not learn of

major strategic decisions after the fact.

Recommendations: The Green Connection recommends that:

(@) The 2023 guardrails be reinstated: the establishment of a
subsidiary company to require the approval of the Minister,
acting with the concurrence of the Minister of Finance, on
the recommendation of the Board, and only where the
subsidiary poses no undue financial or other risk to the
Company; and functions delegated to a subsidiary to be
subject to such conditions as the Board may impose.

(b) Section 10 of the 2026 SANPC Bill be amended so that the
Company may undertake investments and strategic joint
partnerships outside the Republic only with the prior
approval of the Minister following a request by the Company,
or pursuant to a Ministerial determination; with the
concurrence of the Minister of Finance for material foreign
investments; and subject expressly to South Africa's climate
change obligations.

(c) Section 25(1)(c) of the 2026 SANPC Bill be qualified by
reinstating Ministerial approval (or National Treasury

concurrence) for the receipt of funds from other sources,
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together with annual public disclosure of all funding sources
in the Company's annual report.

(d) The 2026 SANPC Bill require that the Company's corporate
plan, and any major transaction — including material asset
transfers, significant partnerships and any State financial
support or guarantees — be reported to the Minister and
tabled in Parliament, with public disclosure of the associated

valuations, due diligence findings and fiscal risks.

PART B: ADDITIONAL COMMENTS

7. 'Optimise’ versus 'maximise’

The Preamble to the 2026 SANPC Bill recognises the need to optimise the nation's economic
benefit from the exploitation of petroleum and renewable energy resources — a change from

the 2023 version, which referred to the need to 'maximise' the nation’s economic benefit.

However, the functions of the Company retain the previous wording: section 9(h) is to
'maximise the State's economic benefit from the exploitation of petroleum resources'. This
stands in tension with the Preamble's recognition of the need to optimise the nation's

economic benefit.

The Green Connection submits that optimisation, properly understood, imports
considerations beyond revenue maximisation — including environmental, social and

intergenerational costs — and that the Bill should say so expressly.

Recommendations: The Green Connection recommends that section 9(h) of the 2026
SANPC Bill be amended by substituting 'optimise the nation’s
economic benefit' for 'maximise the State’s economic benefit', so
as to align it with the Preamble, and by adding the words 'in a
manner consistent with the principle of ecologically sustainable

development and South Africa's climate change obligations'.
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8. Composition of the Board

Section 13 of the 2026 SANPC Bill provides for a Board of eight persons with skills in law,
finance, petroleum geology, petroleum engineering, environmental management and
business management (in addition to the CEO, the CFO and one representative from the
Department). No provision is made for civil society or community representation on the

Board.

Recommendations: The Green Connection recommends that provision be made for the
appointment of a civil society and community representative to the

Board, following a fair and transparent public consultation process.

9. Disqualification of persons to be members of the Board

The Green Connection does not take issue with the disqualification categories in section 16(a)
to (d) of the 2026 SANPC Bill. However, section 16(e) provides that a person is disqualified
only if he or she 'was convicted of any offence and sentenced to imprisonment without the
option of a fine, and a period of five years since the completion of the sentence has not lapsed'.
A person is therefore not disqualified if convicted of an offence with the option of a fine, or
where five years have passed since completion of the sentence. This is significantly weaker

than the 2023 Bill, which contained no automatic five-year lapse.

The 2026 formulation is also weaker than the general company law standard. Section
69(8)(b)(iv) of the Companies Act® disqualifies a person from being a director of a private
company who has been convicted (in the Republic or elsewhere) and imprisoned without the
option of a fine, or fined more than the prescribed amount, for theft, fraud, forgery, perjury,
or an offence involving fraud, misrepresentation or dishonesty, or in connection with the
promotion, formation or management of a company, or under company, insolvency, financial
sector or anti-corruption legislation (including Chapter 2 of the Prevention and Combating of

Corrupt Activities Act??).

3971 of 2008.
4012 of 2004.
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The State Capture Commission's recommendations on state-owned entities emphasised

rigorous, transparent and merit-based appointment and vetting processes for SOE boards

precisely because weak appointment standards were central to state capture.*!

Recommendations:

The Green Connection recommends that section 16(e) of the 2026

SANPC Bill be strengthened by:

(a)

(b)

(c)

reverting to the 2023 formulation (no automatic lapse of the
disqualification after five years);

adding, in line with section 69(8)(b)(iv) of the Companies Act,
disqualification upon conviction of theft, fraud, forgery,
perjury or any offence involving dishonesty or corruption
(including offences under the Prevention and Combating of
Corrupt Activities Act), whether punished by imprisonment
or by a fine above a prescribed amount; and

adding disqualification upon conviction of an offence under
environmental legislation. Provision should also be made for
independent fit-and-proper vetting of candidates before

appointment.

10. Removal of Board members and protected disclosures

Section 17(2)(b)(iii) of the 2026 SANPC Bill permits the Minister to remove or suspend a Board

member who, except as required by or under the Act or the Promotion of Access to

Information Act*? (PAIA), divulges information obtained in the performance of his or her

functions to a third party without the permission of the Board.

While PAIA regulates access to records, it does not protect whistleblowers. Whistleblower

41 Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector
including Organs of State, Final Report (June 2022), including the recommendation that a Standing
Appointment and Oversight Committee be established to ensure that persons nominated to SOE boards, or as
CEOs, CFOs or chief procurement officers of SOEs, meet the professional, reputational and eligibility

requirements for the position.
422 of 2000.
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protection is provided by the Protected Disclosures Act*® (in respect of employees and
workers) and by section 159 of the Companies Act (which protects a wider class of persons

who disclose, in good faith, contraventions and improprieties).

As drafted, section 17(2)(b)(iii) could chill — and could be used to punish — protected

disclosures of wrongdoing at the Company.

Recommendations: The Green Connection recommends that section 17(2)(b)(iii) of the
2026 SANPC Bill be amended to include an express carve-out for
protected disclosures made in terms of the Protected Disclosures
Act and section 159 of the Companies Act; and that the Bill includes
a positive whistleblower protection clause applicable to Board

members, employees and contractors of the Company.

11. Appointment and removal of the CEO, CFO and staff

Section 22(1) of the 2026 SANPC Bill empowers the Board to appoint the CEO, while the 2023
Bill required the concurrence of the Minister for this appointment (and for removals). Section
23(4) empowers the Board to remove the CFO, whereas the 2023 Bill required Ministerial
concurrence. Section 24(1) empowers the CEO to appoint members of the executive and
other employees, whereas the 2023 Bill required this to be done 'in consultation with the

Board'.

Board-led appointment and removal of the CEO is, in itself, consistent with good corporate
governance: both the King IV Report and the OECD Guidelines on Corporate Governance of
State-Owned Enterprises** favour empowered boards and caution against routine political

involvement in executive appointments — which was itself a vector of state capture. The

4326 of 2000.

4 King IV Report on Corporate Governance for South Africa (Institute of Directors in Southern Africa, 2016),
available via iodsa.co.za; OECD Guidelines on Corporate Governance of State-Owned Enterprises (2024
edition), Guideline VI.B: SOE boards 'should have the power to appoint and remove the CEQ', available at
https://www.oecd.org/content/dam/oecd/en/publications/reports/2024/06/oecd-guidelines-on-corporate-
governance-of-state-owned-enterprises-2024 68fa05cd/18a24f43-en.pdf (accessed 9 July 2026).



https://www.oecd.org/content/dam/oecd/en/publications/reports/2024/06/oecd-guidelines-on-corporate-governance-of-state-owned-enterprises-2024_68fa05cd/18a24f43-en.pdf
https://www.oecd.org/content/dam/oecd/en/publications/reports/2024/06/oecd-guidelines-on-corporate-governance-of-state-owned-enterprises-2024_68fa05cd/18a24f43-en.pdf
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governance concern is therefore not the removal of Ministerial concurrence as such, but the
absence of any prescribed process or transparency. Similarly, the King IV Report contemplates
Board oversight of the appointment of executive management — delegating all
appointments, including executive appointments, to the CEO alone concentrates patronage

risk in a single office.

Recommendations: The Green Connection recommends that:

(a) Board appointment of the CEO be retained, but made subject
to an express requirement of a transparent, competitive and
merit-based recruitment process, with the outcome and
reasons reported to the Minister and tabled in Parliament.

(b) The Board's power to remove the CFO be made subject to a
fair, documented process, with the removal and the reasons
forit reported to the Minister and disclosed in the Company's
annual report.

(c) Section 24(1) of the 2026 SANPC Bill be amended to reinstate
the requirement that the CEO appoints members of the
executive in consultation with (or subject to the approval of)
the Board; appointments of other employees may

appropriately remain with the CEO.

12. Parliamentary Procedure and Schedule 4 Impacts

The Memorandum on the Objects of the 2026 SANPC Bill records the Department's view that
the Bill is an ordinary Bill not affecting the provinces and should accordingly be tagged as a
section 75 Bill. The Green Connection asks the Committee to satisfy itself that this
classification correctly applies the test laid down by the Constitutional Court in Tongoane v
Minister of Agriculture and Land Affairs 2010 (8) BCLR 741 (CC), and does not proceed from
the Bill's long title alone. In Tongoane, the Constitutional Court held (paras 58, 69 and 72) that
a Bill must be tagged as a section 76 Bill if its provisions, in substantial measure, fall within a
Schedule 4 functional area — a test focused on the impact of the Bill's provisions, not on its

dominant subject-matter or purpose and effect.
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A number of the Bill's provisions have direct implications for Schedule 4 functional areas.
Section 7(a)(ii) requires petroleum resources to be developed ‘in a sustainable manner’;
section 9(l) requires the Company to be ‘a developer, operator and owner of major petroleum
infrastructure across the oil and gas value chain’ and to pursue LNG regasification and gas
transmission; section 9(m) confers equivalent functions in respect of refined-product
infrastructure; sections 7(a)(v) and (vii), 9(m) and 9(n) confer trading, marketing, distribution
and aggregation functions across the petroleum value chain; and the transitional provisions
in section 12(1) and section 30(2) consolidate the assets, and (on their proper construction)
the environmental liabilities, of iGas, PetroSA and the SFF. These provisions engage — at a
minimum — the Schedule 4 Part A functional areas of environment, pollution control and

trade, and arguably also industrial promotion and regional planning and development.

The Green Connection does not, in these comments, take a definitive position on whether
the correct tagging is section 75 or section 76. It asks only that the Committee, together with
the Joint Tagging Mechanism, consider afresh — in the light of the provisions identified above
and applying the Tongoane test — whether the Bill should be referred to the National Council
of Provinces under section 76 of the Constitution. Given the significance of the Bill and the
direct provincial and community impacts of the activities it authorises, the safer course is to

ensure the provinces have the input to which they may be constitutionally entitled.

13. NEDLAC consideration

Section 5(1)(c) of the National Economic, Development and Labour Council Act 35 of 1994
obliges NEDLAC to consider all significant changes to social and economic policy before their
implementation or introduction in Parliament. The NEDLAC Protocol on the Consideration of
Draft Legislation gives effect to this obligation, requiring departments to refer such Bills to
NEDLAC prior to introduction and requiring a NEDLAC report to accompany the Bill when it is
tabled.

On any reasonable view, the Bill is a significant change to social and economic policy. It
consolidates three state-owned entities (iGas, PetroSA and the SFF) representing substantial

public assets and a significant workforce; establishes a vertically integrated national
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petroleum company as the State's champion across the full oil and gas value chain;
entrenches a statutory mandate to develop LNG regasification infrastructure in South Africa;
directs the State's carried interest revenues under section 34 of the UPRDA into the
Company's operating budget; and effects the transfer of substantial numbers of employees
under section 30(1). Each of these is, in itself, a matter of significant socio-economic policy;
taken together, they place the Bill squarely within the class of legislation contemplated by

section 5(1)(c) of the NEDLAC Act.

The Memorandum on the Objects of the Bill (Part 4) records consultation with the Central
Energy Fund Group of Companies and with fourteen departments through the ESEID cluster,
but does not record any referral to NEDLAC, nor consultation with organised labour or

organised business through any equivalent mechanism.

The Green Connection accordingly asks the Committee to require the Department to confirm

on the record:

(a) whether the Bill was referred to NEDLAC prior to its introduction in Parliament;

(b) if so, when it was so referred and whether a NEDLAC report has been generated and, if
so, to request that it be tabled before the Committee; and

(c) if not, on what basis the Department considered NEDLAC referral not to be required for

a Bill of this scope and character.

14. Conclusion
For the reasons set out above, the Green Connection submits that the 2026 SANPC Bill is ill-

advised and unnecessary, and should be withdrawn.

If Parliament nonetheless proceeds with the 2026 SANPC Bill, the Green Connection submits
that the amendments recommended in Parts A and B of these comments are, as a minimum,

required.
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The Green Connection thanks the Committee for the opportunity to comment, requests the
opportunity to make oral submissions when public hearings are held, and reserves its rights

to supplement these comments.

Yours faithfully

/i
// L’/\/f{: k i
L/ :

Adrian Leonard Pole
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To: The Department of Mineral Resources & Energy
Attention: Ms. Stella Mamogale
By Email: representations@dmre.gov.za

13 December 2023

Re: THE GREEN CONNECTION — BRIEF COMMENTS ON DRAFT SOUTH AFRICAN NATIONAL
PETROLEUM COMPANY BILL, 2023 (GN4066 of 13 November 2023)

These brief comments are submitted on behalf of the Green Connection® in response to an invitation

by the Minister of Mineral Resources and Energy for the submission of written comments on the

draft South African National Petroleum Company Bill [B-2023] (‘SANPC Bill’).2

The Green Connection reserves its right to comment more fully on future iterations of the Bill

published for public comment by the Parliamentary Portfolio Committee on Minerals and Energy.

1. The SANPC Bill and the Climate Crisis

In its comments to the Parliamentary Portfolio Committee on Minerals and Energy on the Upstream
Petroleum Resources Development Bill (UPRD Bill), which seeks to establish a standalone Act to
(among other things) create an enabling environment for the acceleration of exploration and
production of the nation’s petroleum resources,? the Green Connection commented that UPRD Bill
ignores the climate change crisis, and is not aligned with South Africa’s Climate Change Bill and
international climate change commitments (see Annexure A hereto for further detail). The Green
Connection expressed its view that the UPRD Bill should not be promulgated in its current form, but
should instead provide an appropriate framework for a just transition away from fossil fuel extraction

and use, and towards ecologically sustainable renewable energy.

1 The Green Connection is a registered non-governmental organisation that believes economic growth and development,
improvement of socio-economic status and conservation of natural resources can only take place within a commonly
understood framework of sustainable development. It aims to provide practical support to both the government and
non-governmental/civil society sectors, which are an integral part of sustainable development. The Green Connection is
an environmental and social justice civil society organisation that promotes sustainable livelihoods and the achievement
of environmental rights.

2 GN49716 of 13 November 2023.

3 Preamble.

Attorney: Adrian Leonard Pole
BA.LLB MEnvDev LLM(environmental law)
VAT Registration Number: 4030234308
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The Green Connection is concerned that the SANPC Bill is clearly intended to further implement the
Department of Mineral Resources and Energy’s (DMRE) policy to (among other things) promote
accelerated fossil fuel exploration and production, to drive the development of the fossil-fuel sector
(upstream, midstream and downstream), and to facilitate the creation of a liquified natural gas
market that does not currently exist. It does so notwithstanding the climate crisis, the urgent need
to make immediate, rapid and large-scale reductions in greenhouse gas (GHG) emissions to limit

climate warming, and without regard to South Africa’s international climate change commitments.

The SANPC Bill seeks to establish a national petroleum company (the Company) with its object to be
the State’s ‘energy champion’ and facilitator of energy across the entire energy value chain,* with its

functions including (among other things): ®

- Management of the State’s exploration and production rights, interests acquired and
exercised in terms of the Upstream Petroleum Resources Development Act (UPRD Act),® and
interests preceding this SANPC Act or the common law, on behalf of the State;

- Facilitating and providing for energy and petroleum infrastructure;

- Providing for middle and downstream petroleum, petroleum products and gas supply;

- Providing for storage and distribution of petroleum products;

- Undertaking commercial aspects of petroleum in the upstream, midstream and downstream
operations including but not limited to aggregation, marketing and trading; and

- Providing for the acquisition, generation, manufacture, marketing or distribution of any form

of energy.

The functions of the Company are set out in more detail in section 8 of the SANPC Bill, and include:

- To ensure that the objects of the Company are achieved, to hold exploration and production
rights, and reconnaissance permits, in terms of the UPRDA;’
- To manage and control the State’s participation and interests, including the country’s share of

petroleum received in kind as provided for in the UPRDA;®

4 Section 2, read with section 3.

5 Section 6(a)(i) to (viii).

6 At the time of writing these comments, the UPRD Act had not yet been enacted.
7 Section 8(a).

8 Section 8(b).
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- To manage and control, on behalf of the State, any other interests acquired or exercised by
the Company in terms of any other Act or partnership;®

- To manage the State’s strategic crude oil stockpile and commercialise crude oil storage
facilities;°

- To acquire, by agreement, and hold rights or interests in any undertaking, enterprise or project
related to exploration or production operations in terms of the UPRDA;!

- To maximise the State’s economic benefit from the exploitation of petroleum resources
through energy security, industrialization and infrastructure development;*2

- To investigate and propose new upstream, midstream and downstream investment joint
ventures locally and internationally;*

- To manage the State’s upstream exploration, production rights and pursue free carry model
through the UPRDA and various forms of legally and commercially acceptable modalities to
safeguard national energy interests;**

- To be a developer, operator and owner of major energy infrastructure across the energy value
chain for market entry and transmission and to pursue Liquified Natural Gas (LNG)
regasification, transmission and gas-to-power ‘through various forms of legally and
commercially acceptable modalities’;*

- To be a developer, operator and owner of major refined product infrastructure for market
entry and transfer, with trading and distribution for refined product storage and trading
capabilities;*®

- To champion the aggregation of energy products to ensure security of energy supply;” and

- To perform any other function as the Minister may direct in support of security of energy

supply and economic development.*®

Itis clear from the above that the proposed national petroleum company is intended to play a pivotal
role in the upstream, midstream and downstream petroleum (and gas) sectors, with excessively wide

functions that run the gamut of the fossil fuel sector (upstream, midstream and downstream).

9 Section 8(c).

10 Section 8(d).
11 Section 8(e).
12 Section 8(h).
13 Section 8(j).

14 Section 8(l).

15 Section 8(m).
16 Section 8(n).
17 Section 8(0).
18 Section 8(p).
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The Green Connection submits that the proposed creation of a national petroleum company (with
the functions described above) at a time when South Africa should be divesting from fossil fuels is
not justifiable socio-economic development, and is in conflict with the country’s international

climate change commitments.

The Green Connection stands by its comments that the UPRD Bill should not be promulgated in its
current form, but should instead provide an appropriate framework for a just transition away from
fossil fuel extraction and use, and towards ecologically sustainable renewable energy. Accordingly,
the Green Connection is of the view that there is no need for the SANPC Bill, and that the DMRE
should rather focus its attention on taking urgent steps to reduce (not increase) South Africa’s
dependency on fossil fuels, on creating an enabling environment for an affordable, decentralised,
diversely owned renewable energy system, and on meeting South Africa’s international climate

change commitments (including reaching net-zero greenhouse gas emissions by 2050).

2. Transfer of assets, liabilities and human resources from PetroSA and SFF

It is noted that the SANPC Bill indicates that all assets and rights held or deemed to have been issued
or held by iGas, PetroSA and SFF (or as a result of joint ventures in terms of any legislation) may, with
the written concurrence of the relevant Minister responsible for the Organ of State or as agreed by

the parties, be consolidated and transferred to the Company.?®

In terms of the proposed transitional provisions:

- Every person who is in the service of iGas, PetroSA and SFF on the date when the Act takes
effect must be transferred to the service of the company;?° and

- All assets, rights, liabilities and obligations which, on the date the Act takes effect vest in these

entities, pass to the Company.?

These provisions are concerning given the track-record of PetroSA and SFF.

19 Section 12.
20 Section 31(1)(a).
21 Section 31(5).
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PetroSA has been mired in a number of controversies, allegations of mismanagement, risky

investments, and insolvency and liquidity challenges. For example:

- In 2011, it was reported that [then] PetroSA Chairperson had said that PetroSA’s exploration
efforts in Egypt had failed to yield results. PetroSA was reported as having spent some $100
million on this project.? It was also reported by CEF that a decision had been taken by PetroSA
to write off a R260 million loan to PetroSA Gryphon Marin — an offshore concession in Gabon
with Forest Oil — due to recoverability being doubtful.?

- In 2018, it was reported that the top echelons of PetroSA were in disarray, with sources
alleging meddling in the entity’s administration by the [then] Board Chairperson. It was
reported further that in June 2018, the Central Energy Fund (CEF) (which oversees PetroSA)
told Parliament that the entity was likely to run out of gas and funds by 2022, and that PetroSA
had reported astronomical losses over the past few years, the biggest being in the 2014-2015
financial year when it made a loss of R14.6-billion (relating to the failed Ikhwezi project), the
most money any state entity has ever lost.?*

- In 2019, it was reported that the Auditor-General had previously expressed concern about
PetroSA’s ability to remain a going concern after it reported a net loss of R382.3 million for the
2017/18 financial year.?

- In November 2020, it was reported that PetroSA’s Mossel Bay Gas-to-Liquid (GTL) refinery was
put on ‘care and maintenance’ after offshore reserves of gas were depleted;*®

- In 2022, it was reported that PetroSA had reported a string of losses, including a record R20.7
billion loss in 2019, and had also experienced high turnover of executives in the same period.?”

- In 2023, it was reported that PetroSA and the Eastern Cape provincial government has spent
close to R200 million on various activities (such as feasibility studies) in respect of the planned
Mthombo gas and fuel refinery that never materialised;?®

- In 2023, it was reported that Interim PetroSA Board Chair Nkululeko Poya had allegedly
created a fraudulent court order that was submitted to PetroSA to facilitate his appointment

as CEO, and was being investigated by the Office of the Chief Justice. Poya was also reported

22 https://egyptoil-gas.com/news/petrosa-withdraws-from-the-egyptian-sector/

23 https://www.iol.co.za/business-report/companies/cef-turns-the-corner-on-cost-cuts-and-higher-crude-prices-1148683
24 https://mg.co.za/article/2018-08-31-00-trouble-spills-over-at-petrosa/

25 https://www.iol.co.za/capetimes/opinion/petrosa-reports-r3823-million-net-loss-will-run-out-of-gas-reserves-next-
year-32758229

26 https://www.iol.co.za/business-report/companies/questions-raised-over-future-of-loss-making-state-owned-fuel-
company-petrosa-4dc148f9-fec0-465e-b491-88aeleacb04d

27 https://www.news24.com/fin24/companies/loss-making-petrosa-wants-new-ceo-to-lead-a-revamp-20221007

28 https://www.businesslive.co.za/bd/national/2023-03-07-petrosa-doubles-revenue-on-diesel-sales/



https://egyptoil-gas.com/news/petrosa-withdraws-from-the-egyptian-sector/
https://www.iol.co.za/business-report/companies/cef-turns-the-corner-on-cost-cuts-and-higher-crude-prices-1148683
https://mg.co.za/article/2018-08-31-00-trouble-spills-over-at-petrosa/
https://www.iol.co.za/capetimes/opinion/petrosa-reports-r3823-million-net-loss-will-run-out-of-gas-reserves-next-year-32758229
https://www.iol.co.za/capetimes/opinion/petrosa-reports-r3823-million-net-loss-will-run-out-of-gas-reserves-next-year-32758229
https://www.iol.co.za/business-report/companies/questions-raised-over-future-of-loss-making-state-owned-fuel-company-petrosa-4dc148f9-fec0-465e-b491-88ae0eacb04d
https://www.iol.co.za/business-report/companies/questions-raised-over-future-of-loss-making-state-owned-fuel-company-petrosa-4dc148f9-fec0-465e-b491-88ae0eacb04d
https://www.news24.com/fin24/companies/loss-making-petrosa-wants-new-ceo-to-lead-a-revamp-20221007
https://www.businesslive.co.za/bd/national/2023-03-07-petrosa-doubles-revenue-on-diesel-sales/
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to have had a chequered past in senior management positions in other State-owned agencies
(such as the Railway Safety Regulator and Housing Development Agency);* and

- PetroSA is reported as having a R13 billion rehabilitation fund liability, reported to be
underfunded by R9.6 billion.

Having suffered a number of significant losses , and having lost its main source of income when the
Mossel Bay GTL plant was put on ‘care and maintenance’, PetroSA was handed a financial lifeline
importing and selling diesel to Eskom. It was reported in 2023 that Eskom had been forced to
purchase diesel from PetroSA to power its open-cycle gas turbine power plants (which are used as
emergency back-up generators to mitigate loadshedding), and that the DMRE had refused Eskom’s
request for a wholesale diesel license (which would have enabled it to procure and import diesel fuel
directly, saving about R4 billion annually). At the time it was reported that Eskom’s diesel spend

would amount to R22 billion by the end of the financial year.*®

The SFF has also been mired in controversies. For example, in 2019 it was reported that millions of
rands in unexplained payments had been found in the bank account of a former acting CEO at SFF.
Forensic investigators and the CEF alleged that he was responsible for the sale of the country’s 10.3
million barrels of crude oil reserves (the State’s strategic stock) between December 2015 and March
2016. This sale took place at a time when the oil price was at the bottom of its cycle, while the
transactions had allegedly not followed proper procurement processes and were not approved by
the Ministers of energy and finance.?! In 2021, the Parliamentary Portfolio Committee on Minerals
and Energy heard that SFF’s forensic report regarding 300 000 barrels of crude oil allegedly loaned

to a company without proper approvals was with the Hawks for further investigation.*?

In light of the above, the Green Connection submits that the intended transfer of human resources
to the Company is likely to perpetuate the legacy of mismanagement experienced at PetroSA and
the SFF. The transfer of liabilities could also negatively impact on the SANPC Bill’s objective of
ensuring that the Company is financially sustainable and able to carry out its business, operations

and activities in a sustainable manner.3?

29 https://mg.co.za/article/2019-10-27-a-former-ceo-who-is-facing-criminal-charges-has-been-appointed-to-the-cef-
board/

30 https://www.news24.com/fin24/economy/analysis-eskom-forced-to-pay-exorbitant-diesel-costs-to-petrosa-20230202
31 https://mg.co.za/article/2019-03-15-00-hawks-investigate-crude-oil-bribes/

32 https://www.parliament.gov.za/press-releases/media-statement-mineral-resources-and-energy-committee-briefed-
department-merger-entities-forensic-reports-and-project-ikhwezi

33 Section 6(b).
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3. Funding of the Company
The SANCP Bill provides that the funds of the Company consist of:

- Moneys that accrue as the result of exploration and production operations or activities;

- Any other money received from any other source with the approval of the Minister;

- Any money provided for under the UPRD Act;

- Income received from technical, commercial, engineering or any other related services,
rendered by the Company to external parties; and

- Funding sourced from lending institutions and government.3

The Bill provides further that the Company must utilize the funds to pay the expenses incurred in the

performance of its functions under the SANPC Act.>®

Given the history of mismanagement at PetroSA and the transfer of human resources, it is concerning
that the funds of the Company will include money provided for under the UPRD Act. In effect, this
means that the State’s participation in exploration and production activities through a 20% carried
interest in petroleum exploration and production rights (which can be taken in cash or in kind) will
accrue to the Company,*® and will be utilized to fund expenses incurred by the Company in
undertaking its functions under the SANCP Act. Open Secrets comment that the flow of these
benefits ‘via a notoriously corrupt state-owned entity’ is concerning, and could ‘enable the kind of
corruption and profiteering between the state and multinational corporations that defined state

capture’.¥’

4, Conclusion
For the reasons set out above, the Green Connection submits that the proposed SANPC Bill is ill-

advised and not needed, and should be withdrawn.

34 Section 24(1)(a) to (e).

35 Section 24(2).

36 UPRD Bill, section 34.

37 Open Secrets (2023) Who has the Power? South Africa’s Energy Profiteers, at p42.
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Signed at Durban this 13" day of December 2023

g y\fﬁ\

Adrian Leonard Pole
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ANNEXURE A EXTRACT FROM THE GREEN CONNECTION’S COMMENTS ON THE UPRD BILL TO
THE PORTFOLIO COMMITTEE ON MINERALS AND ENERGY (29 JULY 2022)

UPRD BILL IGNORES CLIMATE CHANGE CRISIS AND IS NOT ALIGNED WITH SOUTH AFRICA’S
CLIMATE CHANGE COMMITMENTS

The Green Connection is alarmed that - notwithstanding the internationally recognized ‘climate
crisis’ - the UPRD Bill seeks to create an enabling environment for the acceleration of exploration and
production of the nation’s petroleum resources. The extraction, production and use of new
petroleum resources (including oil and natural gas) will inevitably add to greenhouse gas (GHG)

emissions (including of CO2 and methane gas).

The ’climate crisis’

By way of context, the Green Connection points out that climate change has been acknowledged
internationally as a ‘crisis’, with human-induced climate change impacts being experienced in every
region. It is also recognised that the climate change ‘crisis’ requires immediate, rapid and large-scale

reductions in greenhouse gas (GHG) emissions to limit climate warming.

For example, in August 2021, the Intergovernmental Panel on Climate Change (IPCC) (an
international body for assessing the science related to climate change) released its 6™ Assessment

Report (AR6).38 In its summary for policymakers, the IPCC indicates (among other things) that:

- It is unequivocal that human influence has warmed the atmosphere, ocean and land, and that
widespread and rapid changes in the atmosphere, ocean, cryosphere and biosphere have
occurred;*

- The scale of recent changes across the climate system as a whole — and the present state of
many aspects of the climate system — are unprecedented over many centuries to many
thousands of years;*

- Human-induced climate change is already affecting many weather and climate extremes in
every region across the globe. Evidence of observed changes in extremes such as heatwaves,

heavy precipitation, droughts, and tropical cyclones, and, in particular, their attribution to

38 Climate Change 2021: The Physical Science Basis, available online at: https://www.ipcc.ch/report/sixth-assessment-
report-working-group-i/

3 ParaA.l

40 ParaA.2



https://www.ipcc.ch/report/sixth-assessment-report-working-group-i/
https://www.ipcc.ch/report/sixth-assessment-report-working-group-i/
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human influence, has strengthened since AR5;*

- Global surface temperature will continue to increase until at least mid-century under all
emissions scenarios considered, and that global warming of 1.5°C and 2°C will be exceeded
during the 21st century unless deep reductions in CO; and other GHG emissions occur in the
coming decades;*

- Many changes in the climate system become larger in direct relation to increasing global
warming. They include increases in the frequency and intensity of hot extremes, marine
heatwaves, heavy precipitation, and, in some regions, agricultural and ecological droughts; an
increase in the proportion of intense tropical cyclones; and reductions in Arctic sea ice, snow
cover and permafrost;*

- Continued global warming is projected to further intensify the global water cycle, including its
variability, global monsoon precipitation and the severity of wet and dry events;**

- Many changes due to past and future GHG emissions are irreversible for centuries to millennia,
especially changes in the ocean, ice sheets and global sea level;*

- From a physical science perspective, limiting human-induced global warming to a specific level
requires limiting cumulative CO, emissions, reaching at least net zero CO, emissions, along
with strong reductions in other GHG emissions. Strong, rapid and sustained reductions in CH,
emissions would also limit the warming effect resulting from declining aerosol pollution and

would improve air quality.*®

On 9 August 2021, the IPCC issued a press release relating to its AR6 report. It states that the report
provides new estimates of the chances of crossing the global warming level of 1.5°C in the next
decades, and finds that unless there are immediate, rapid and large-scale reductions in GHG
emissions, limiting warming to close to 1.5°C or even 2°C will be beyond reach.*” UN Secretary-
General Anténio Guterres has described the AR6 report as nothing less than "a code red for

humanity. The alarm bells are deafening, and the evidence is irrefutable".

Guterres is also reported as noting that the internationally agreed threshold of 1.5 degrees above

pre-industrial levels of global heating was perilously close, and that we are at imminent risk of hitting

41pParaA3
42 Para B.1
43 Para B.2
44 Para B.3
45 Para B.5
46 Para D.1
47 https://www.ipcc.ch/2021/08/09/ar6-wg1-20210809-pr/



https://www.ipcc.ch/2021/08/09/ar6-wg1-20210809-pr/

Page |11

this threshold in the near term. Guterres is indicated as advising that the only way to prevent
exceeding this threshold, is by urgently stepping up our efforts, and pursuing the most ambitious
path. Guterres is reported as stating that solutions are clear: "Inclusive and green economies,
prosperity, cleaner air and better health are possible for all, if we respond to this crisis with solidarity
and courage". Ahead of the COP26 climate conference in Glasgow in November 2021, Guterres
stated that all nations needed to join the net zero emissions coalition, and reinforce their promises
on slowing down and reversing global heating "with credible, concrete, and enhanced Nationally

Determined Contributions (NDCs)" that lay out detailed steps.

In April 2022, Guterres tweeted that ‘[c]limate activists are sometimes depicted as dangerous
radicals. But the truly dangerous radicals are the countries that are increasing the production of fossil
fuels. Investing in new fossil fuels infrastructure is moral and economic madness’.*® Addressing
graduate students in May 2022, Guterres expressed the view that Investing in fossil fuels is now “a
dead end - economically and environmentally. No amount of greenwashing or spin can change that.

So, we must put them on notice: Accountability is coming for those who liquidate our future.”*

The 26th Conference of the Parties of the UNFCCC (COP26) was held in Glasgow in the last quarter
of 2021. Recognition of the climate ‘crisis’, as well as the urgent need to increase effort and to
accelerate action to address climate change (including by developing nations), are reflected in the
outcome of COP26 and recorded in the Glasgow Climate Pact. The Glasgow Climate Pact (among

other things):

- Expresses alarm and utmost concern that human activities have caused around 1.1°C of global
warming to date and that impacts are already being felt in every region;*

- Reaffirms the long-term global goal to hold the increase in the global average temperature to
well below 2°C above pre-industrial levels and to pursue efforts to limit the temperature
increase to 1.5°C above pre-industrial levels, recognizing that this would significantly reduce

the risks and impacts of climate change;*!

48 https://twitter.com/antonioguterres/status/1511294073474367488?lang=en
49 https://news.un.org/en/story/2022/05/1118932

50 Clause 1.3

51 Clause IV.15
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https://news.un.org/en/story/2022/05/1118932
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- Recognizes that the impacts of climate change will be much lower at the temperature increase
of 1.5°C compared with 2°C and resolves to pursue efforts to limit the temperature increase
to 1.5°C;>?

- Recognizes that limiting global warming to 1.5°C requires rapid, deep and sustained reductions
in global GHG emissions, including reducing global carbon dioxide emissions by 45 per cent by
2030 relative to the 2010 level and to net zero around mid-century as well as deep reductions
in other GHGs;>3

- Also recognizes that this requires accelerated action in this critical decade, on the basis of the
best available scientific knowledge and equity, reflecting common but differentiated
responsibilities and respective capabilities and in the context of sustainable development and
efforts to eradicate poverty;>*

- Invites Parties to consider further actions to reduce by 2030 non-carbon dioxide GHG
emissions, including methane;>

- Calls upon Parties to accelerate the development, deployment and dissemination of
technologies, and the adoption of policies, to transition towards low-emission energy systems,
including by rapidly scaling up the deployment of clean power generation and energy
efficiency measures, including accelerating efforts towards the phasedown of unabated coal
power and phase-out of inefficient fossil fuel subsidies, while providing targeted support to
the poorest and most vulnerable in line with national circumstances and recognizing the need
for support towards a just transition;>®

- Emphasizes the importance of protecting, conserving and restoring nature and ecosystems,
including forests and other terrestrial and marine ecosystems, to achieve the long-term global
goal of the Convention by acting as sinks and reservoirs of GHGs and protecting biodiversity,

while ensuring social and environmental safeguards.>”

The climate ‘crisis’ is also recognised by the International Energy Agency (IEA), of which South Africa
is an IEA associated country. During or about July 2021, the IEA published its Net Zero by 2050 — A
Roadmap for the Global Energy Sector report. In the foreword to this report, the Executive Director

of the IEA states (among other things) as follows:

52 Clause IV.16
53 Clause IV.17
54 Clause IV.18
55 Clause IV.19
56 Clause IV.20
57 Clause IV.21
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We are approaching a decisive moment for international efforts to tackle the climate crisis — a
great challenge of our times. The number of countries that have pledged to reach net-zero
emissions by mid-century or soon after continues to grow, but so do global greenhouse gas
emissions. This gap between rhetoric and action needs to close if we are to have a fighting chance
of reaching net zero by 2050 and limiting the rise in global temperatures to 1.5 °C.

Doing so requires nothing short of a total transformation of the energy systems that underpin
our economies...

On fossil fuels used in energy production, the report states that:

There is no need for investment in new fossil fuel supply in our net zero pathway.

Beyond projects already committed as of 2021, there are no new oil and gas fields
approved for development in our pathway, and no new coal mines or mine extensions are
required.

The Green Connection submits that within the context of the climate change ‘crisis’ and the reality
that the extraction and use of fossil fuels (including oil and natural gas) will inevitably add to GHG
emissions (including of CO, and methane gas), South Africa should not be promoting accelerated

petroleum resource exploration development and production.

Climate Change Bill

In addition to no mention at all being made of climate change in the UPRD Bill, no attempt has been
made to align the UPRD Bill with the Climate Change Bill [B9-2022]. For example, no reference is
made to the sectoral GHG emissions targets that will be set for the petroleum resource sector once
the Climate Change Bill is enacted. It is also notable that the Climate Change Bill, in contrast to the
UPRD Bill, acknowledges that anthropogenic climate change represents an “urgent threat” to human

societies and the planet, and requires an effective, progressive and incremental response.

South Africa’s international climate change commitments
No mention at all is made of South Africa’s international climate change commitments in the UPRD

Bill.

South Africa is a Party to the UN Framework Convention on Climate Change (UNFCCC), which enjoins

State Parties to take precautionary measures to anticipate, prevent or minimize the causes of climate
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change (Article 3.3).

South Africa, as a Party to the UNFCCC that ratified the Kyoto Protocol and adopted the Paris
Agreement, has committed to ‘working with others to ensure temperature increases are kept well
below 2°C above pre-industrial levels, which could include a further revision of the temperature goal
to below 1.5°C in light of emerging science’ by reducing GHG emissions. South Africa has also

committed (among other things) to:

- Preparing, communicating and maintaining Nationally Determined Contributions (NDCs) that
it intends to achieve reach global peaking of GHG emissions as soon as possible, and to
undertake rapid reductions thereafter;>® and

- Striving to formulate and communicate long-term GHG emission development strategies.>
There have been various Conferences of the Parties and meetings since, with decisions related to
Nationally Determined Contributions (NDCs) contained in decisions 4/CMA.1 and 18/CMA.1 and
their annexes.

South Africa revised its NDC in 2021:%°

Table 2 - South Africa’s updated NDC mitigation targets

Year Target Corresponding period
of implementation
2025 South Africa’s annual GHG emissions will be in a range from | 2021-2025
398-510 Mt COz-eq.
2030 South Africa’s annual GHG emissions will be in a range from | 2026-2030

350-420 Mt CO;-eq.

South Africa’s energy sector is estimated at contributing about 84% percent to the country’s overall

GHG emissions (including Carbon Dioxide and Methane).5!

58 Paris Agreement, Article 4.1 — 4.3,

59 Paris Agreement, Article 4.19

60 Available online at:

https://www.dffe.gov.za/sites/default/files/reports/draftnationalydeterminedcontributions 2021updated.pdf#:~:text=So
uth%20Africa%E2%80%99s%20intended%20nationally%20determined%20contribution%20%28INDC%29%28RSA%2C%2
0n.d.%29,Agreement.%20The%20INDC%20and%20first%20NDC%20are%20identical

61 https://www.climatelinks.org/resources/greenhouse-gas-emissions-factsheet-south-africa
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In February 2020, South Africa submitted to the UNFCCC its first long-term low GHG emission
development strategy titled South Africa’s Low Emission Development Strategy 2050. It is indicated
in the executive summary of this strategy that South Africa, as one of the top 20 global GHG emitters
and with a high dependency on fossil fuels, will need to make substantial emission cuts to contribute

its fair share to global GHG emission reductions.®?

Synthesis

The UPRD Bill does address how future GHG emissions (resulting from the exploitation and use of oil
and gas that may be discovered through the accelerated exploration for and production of petroleum
resources project) would impact on South Africa’s ability to achieve its updated GHG emissions
targets (as set out in South Africa’s revised NDC). This is particularly relevant given that the emissions
targets for the 2026-2030 period are lower than the targets for the 2021-2025 period, while offshore
oil and gas developments could take at least a decade to reach the production stage. This could result
in offshore oil and gas investments (as well as associated gas infrastructure developments) in the

future becoming unneeded ‘stranded assets’ and a burden on future generations.

The Green Connection is of the view that the accelerated exploration for and production of oil and
gas contemplated in the UPRD Bill is in conflict with the need to effectively address the climate
change crisis and achieve the rapid, deep and sustained reductions in GHG emissions that are
required to limit global warming to 1.5°C (including accelerated action in this decade to reduce global
carbon dioxide emissions by 45 per cent by 2030 relative to the 2010 level and to net zero around

mid-century).

The Green Connection believes that, despite one of its objects being to give effect to section 24 of
the Constitution,® the UPRD Bill undermines section 24 by creating an enabling environment for the
acceleration of exploration and production of the nation’s petroleum resources. Rather than being
to the benefit of the people of South Africa, the objective of accelerating exploration and production
serves the vested interests of both domestic and multinational companies that seek to profit from

the exploitation of fossil fuels, without regard being had to the implications of the UPRD Bill for the

62 South Africa’s Low Emission Development Strategy 2050, pviii.
63 Section 2(i).
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climate crisis, the externalized socio-economic cost of carbon emissions, or of South Africa’s

vulnerability to the negative impacts of climate change.

The Green Connection submits that in the context of the ‘climate crisis’, the unconstrained and
accelerated exploration for and production of petroleum resources is not ecologically sustainable
development and use of natural resources, and does not constitute justifiable economic and social
development. The unconstrained exploration for and development of petroleum resources will be
to the detriment of the environment and the inter-generational constitutional right to an
environment that is not harmful to human health or well-being (and to have that right protected

through reasonable legislative and other measures).

As a consequence, the Green Connection believes that the UPRD Bill should not be promulgated in
its current form. Instead, the UPRD Bill should be clearly aligned with South Africa’s international
climate change obligations and commitments. The Green Connection submits that the UPRD Bill
should provide an appropriate framework for a rapid and just transition away from fossil fuel

extraction, production and use,® and towards ecologically sustainable renewable energy.

Recommendations:

- The Green Connection recommends that the UPRD Bill is not promulgated in its current
form;

- The Green Connection recommends further that the UPRD Bill should be clearly aligned
with South Africa’s international climate change obligations and commitments, the
sectoral emissions target to be set for the petroleum resource sector once the Climate
Change Bill is enacted, and South Africa’s updated NDC GHG emissions targets.

- The Green Connection also recommends that the UPRD Bill should be revised to provide
an appropriate framework for a just transition away from fossil fuel extraction,

production and use, and towards ecologically sustainable renewable energy.

%4 The Green Connection is also of the view that fossil gas is not necessary as a transition fuel. See for example two recent
independent studies that challenge view that fossil gas is required, namely: the International Institute for Sustainable
Development’s (IISD) Gas Pressure: Exploring the case for gas-fired power in South Africa (March 2022) report (available
online at: https://www.iisd.org/publications/report/south-africa-no-need-for-gas) ; and Meridian Economics’ ‘Hot Air
about Gas — An Economic Analysis of the Scope and Role for Gas-Fired Power Generation in South Africa’ (June 2022) report
(available online at: https://meridianeconomics.co.za/wp-content/uploads/2022/06/Hot-Air-About-Gas.pdf).
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